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to an action in trover follow the earlier English rule 26 as to dam- 
ages and hold the measure thereof to be the difference between the 
value of the goods converted and the debt. 27 Conversely, the pledgor 
when sued for the debt may set off the value of the pledge. 28 Al- 
though on principle it is anomalous to allow a recovery in trover 
for anything less than the value of the goods converted, 29 yet as the 
action in substance sounds in contract 30 the courts apply the con- 
tract rule and allow recoupment as for claims growing out of the same 
transaction; 31 a rule convenient in practice. The same reasons 
apparently urge its adoption when a chattel mortgagee is sued for 
conversion. 32 This rule, therefore, seems properly to have been 
applied in the principal case. 



Tender Necessary to Discharge a Mortgage Lien. — At common 
law, payment or tender of payment by the pledgor, either at the day 
conditioned, or later, was sufficient to discharge the lien on the goods, 
provided the tender was refused. 1 In the case of a mortgage, the 
tender at the day, if refused, was a sufficient discharge, for it was a 
performance of the condition and the condition being complied with 
the lien was gone. 2 After the day, however, neither tender nor pay- 
ment had any effect, the title, by the non-performance at maturity, 
being absolutely vested in the mortgagee. 3 This distinction is largely 
based on the essential differences in the nature of a pledge and a 
mortgage. In the former, the title was at all times in the pledgor. 
The pledgee had possession simply, coupled sometimes with the power 
to sell. 4 In the latter, a mortgagor had only a right to redeem, the 
legal title being in the mortgagee, subject to divestment upon the per- 
formance of the condition. The modern tendency, however, has been 
to consider a mortgage, not so much a vested estate to be defeated on 
a contingency, but rather a mere security for the primary obligation, 
the debt. This view in effect prevails in most of the states of this 
country. The result is great confusion as to the effect of a tender 
after the law day. 

Of course, where the common law theory still obtains neither 
tender nor payment after the day of maturity is of any avail, the 
time for the performance having past, the mortgagor's only remedy 
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is for a bill in equity to redeem. 5 Where, however, the mortgagee, 
though retaining the legal title, retains it merely as security for the 
debt owing, payment after maturity operates as a discharge of the 
debt and with it a discharge of the lien or security, 6 for the debt 
itself being discharged, all things accessorial, vanish with it. Such 
payment need not be in money, but anything which will discharge 
the debt will destroy the lien, 7 though there are exceptions in the 
cases of the statute of limitations 8 and of a discharge in bankruptcy. 9 
The same rule, however, does not apply where a tender is made after 
the day of condition, for the legal title in the mortgagee cannot be 
divested by a^mere tender unless the money is actually paid into 
court, 10 either at the time of making the tender or before such defense 
is interposed. 11 A third view is taken in New Tork and a few other 
jurisdictions, where the' old common law mortgage has undergone a 
complete change: the mortgagee has not the legal title, and the mort- 
gage is nothing more than a security for the debt. In this case, the 
courts have logically followed the analogy of a pledge, 12 and hold 
that a mere tender, even where the money has not been deposited in 
court, after default, is sufficient to destroy the lien, although, of 
course, the debt itself remains. 13 In all of these jurisdictions the 
rules adopted are logical and accurate results of the mortgage theory 
recognized. Several states, however, have adopted rules not logically 
consistent with their own interpretation of a mortgage. So Minne- 
sota, where a real property mortgage is held to be merely security 
for the debt, the title being in the mortgagor, has adopted the New 
York view, not only in real, but also in chattel mortgages, 14 al- 
though in the latter case the title is held by the mortgagee. New 
York has escaped this error, and has in the case of chattel mortgages, 
since the title is in the mortgagee, adopted the second view noted 
above. 15 In California, on the contrary, the view has been taken that 
a tender after the day does not destroy the lien, even though a Cali- 
fornia mortgage appears to be little more than a pledge, the title 
being in the mortgagor. 16 

Obviously, the doctrine expressed by the New York courts, if at 
all extended, would accomplish harsh results, and it has, therefore, 
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been narrowed and modified by later decisions, which require that 
the tender be of the whole amount including principal, interest, and 
costs, 18 unless, indeed, the payment of a lesser sum has been agreed 
upon; that it must be absolute, in good faith, and that the holder of 
the mortgage is entitled to a reasonable time to ascertain the 
amount 19 Further, the mortgagor may by his actions, waive the 
rights which he has acquired by a previous tender. 20 Such tender 
will not cut off subsequently accruing interest, 21 and apparently 
the purchaser of the equity of redemption must bring his money into 
court before he can set up his tender. 22 A late tender cannot be 
made the basis of affirmative relief by the one making the tender, 
on the ground that he who would get equity must do equity. 23 

In a recent case, Murray v. O'Brien (Wash. 1909) 105 Pac. 840, the 
question of the sufficiency of tender was involved. The court in gen- 
eral accepted the New York position, but refused relief on the grounds 
first, that the time of tender lasted only to the time of bringing suit 
and not to the time of sale, second, that affirmative relief was sought, 
and, third, (in a separate opinion) that such relief would allow a pure 
tender to destroy not only the security for the debt, but the debt 
itself; as the debt had become unenforceable. In regard to the time 
in which a tender could be made the court directly overruled an 
earlier case, 24 and no reason would logically appear why, if the New 
York theory be adopted, a tender after suit should be less effective 
than one befora On the question of affirmative relief the decision is 
undoubtedly correct. As regards the third point it would appear that 
since a tender, even in a pledge, does not destroy the debt itself, 25 but 
only the lien or security, if a case is shown where the destruction of 
the lien would ipso facto destroy the debt, or where the security alone 
is enforceable the debt having been lost, or merged therein, this fact 
should be considered. It has been so held and actual payment re- 
quired. 26 . Such a rule would sufficiently limit the New York doc- 
trine and remove .most of its possibly objectionable features. 



Vesting op Legacies by Present Gifts of Income. — In a recent 
English case, Mason v. Mason (1910) 101 L. T. 669, the testator de- 
vised the income of certain funds to his daughter, till marriage, and 
the court held that by force of such a gift, she was entitled to the 
funds from which the income was derived as well as the income it- 
self. The implication of a gift of the corpus undoubtedly arises un- 
der such circumstances from the fact, that, since the person entitled 
to the income is generally the one who holds the principal, such, in 
the particular case, was the intent of the testator in making the be- 
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